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Christopher Hughey, Esq.
General Counsel’s Office
999 E Street, NW
Washington, DC 20463

Rer  Responxe of American Crossroads and Margee Clancy, Treasurer, in MUR 6357

Dear Mr. Hughey,

This Response is submitted by the undersigned counsel of behalf of American Crossroads
and Ms. Margee Clancy, in her capacity as Treasurer of American Crossroads, in response to the
Complaint designated as Matter Under Review 6357.

On August 25, 2010, the FEC received this Complaint against Anterican Crossroads.
American Croseroads first became tware of a coming FEC complaint after receiving inquiries on
August 19 and 20 from several reporters who were unusually well-briefed on FEC regulations
and precedent. One of these inquirias even included a refernmce to a First Genrral Counsel’s
Repart. After first seeking to generata media coverage, this Complaint was submitted an. August
23, accompanied by a press release, under the auspices of the Ohio Democratic Party.

The Complaint is incorrect in its legal conclusions, and the relief requested by the
Complainant — while a moot point — is clearly designed to dissuade donors from supporting

The advertiseaneat at issue was produced cirtirely indepexdently of Portman for Senate
Comgnittee. Any content that American Crossreads did not producs itvelf was obtaihed from
widely awailable publin domain sources on the Internet, including YouTube. Absolutely no
material used in the advertisement at issue was obtained from the Portman for Senate Committee
website, or in any other way from the Portman campaign. See Affidavit of Cart Forti at 1 4-5.
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1. American Crossroads’ Use of Footage Does Not Run Afoul of the
Contmission’s RepubBEcation Rules

a. Complainant Did Not Obtain Footage From Portman for Senate
Commitpes

Complainant assumes that American Crossroads obtained certain footage for its
advertisement fram the Portman for Senate Committee. This is simply incorrect. No material
used in the advertisement at issue was obtained from the Portman for Senate Committee. See
Affidavit of Carl Forti at ] 4-5. American Crossroads personnel had no contact with the
Portman for Senate Committee. See Affidavit of Carl Forti at §4. Small portions of the
American Cressroads advertisement were obtained fror: widely avaitable public demaln sources
on the biterniet, inolailing YouTubu. See Affidavit of Carl Forti at § 5.

b. Use of Footage is Protected by the 11 CF.R. § 109.23(b)(4) Exception

While American Crossroads meintains that the footage nzed in its advertisement was not
obtained from the Portman for Senate Committee, even if the Commission were to determine that
the footage in question was in fact originally created at some point by the Portman for Senate
Committee before it became broadly disseminated across the Internet, and the Commission
determines that such a use implicates the republication rules, we believe the use of the footage
qualifies for the fourth exeeption to the general republication rule.

Tt fourth exceptien sot forth at 11 C.F.R. § 109.23(b) applies when “[tJhe material wsed
congists of a brief quate of matarials thet demonstaate a candidute’s positian as part of a person’s
expression of its own views.” Thus, even if American Crossroads’ use of the footage in question
were to be classified as a rgpublication, this use is plainly covered by the § 109.23(b)4)
exception.

While the Commission has declined to formally refer to this exception as a “fair use™
exception, see Final Rule on Coordinated and Independent Expenditures, 68 Fed. Reg. 421, 443
(Jan. 3, 2003), the Commission acknowledged that the exception has the same practical effect.
See id. (“the Commission believes that such legitimate benefits as would flow from a fair use
exception are met thrangh applimtion of 11 CFR 109.23(h)(4)”). As Commissionees Weiniraub
and von Spakovnky noted im 2007, this exaeptian “appears ta cantemplate eentpting from
regulation the incidemtal use of campaign matezials to firther one’s own indepondent
communication.” Statement of Reasons of Commissioncrs Ellen Weintraub and Hans von
Spakovsky in MUR 5743 (Betty Sutton for Congress/EMILY’s List). American Crosstoads
believes this to be an accurate reading of purpose of § 109.23(b)(4), and encourages the full
Commission to adopt this view.
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b. Complainant’s Reliance on MUR 5743 Is Misplaced

Complainant cites MUR 5743 in support of its contentions. This reliance, however, is
misplaced. MUR 5743 imwolved EMILY"s List's nse of still phowgrapht “obtained ... dimstly
from Baity Sutton for Congress’ pubBcly availabie website.” MUR 5743 {fietty Swttan fior
Congress/EMILY’s List), Fixst Genaral Covmsel’s Report at 6. As explained above, the footage
at issue in this nmtter was aof obtrined froam the Portman for Semate Committee.

Second, the nature of the violation in MUR 5743 was never established, which leaves the
matter with virtually no precedential value. According to the First General Counsel’s Report, “it
appears that EMILY’s List may have made an in-kind contribution to the Betty Sutton for
Congress committee by repuablishing pictures in its direct mailers that-were obtained from the
Betty Sutton for Congress website” (emphusis added). /d. at 8. In other wurds, the
recosmnzeiatioe of the Office of Geweral Caumsel dovs mot firmly edtablish that any asoml
violafion cecurned. Additianally, the Dffice of Gemerai Covasel was unabis to determine the
amovint of any vielatian that “may huve” csonrmd: :

Hawever, determming the amount of the excessive contribution is problematic. Indeed, it
is not clear that a photograph obtained from a publicly available website without
coordination with the candidate or her committee and inserted into EMILYs List own
publication would have any more thun de minimis value.

Id. In the ond, the Offie: of General Cut=wel rucommonded thit tite Commission “exercise its
prosecutorial diszretioar and take no funher action in this matter.” /d. Four Commissioners
accepted this result, notwithstanding the unclear rationale. MUR 5743 fails to describe what, if
any, vialation puepsxiedly arcusred, ant provides the puhlic with aheshitely vo informatian with
respect to what the law requires. At haet, MUR 5743 stands fex tha follewing propesitinn: using
a photograph chtained from a candidata’s wabsite as part of an independently-produced
communicaticn may constitute republication, however, no one knows how to value the violation,
but in any event it is likely de minimis and not worth pursuing.

Twoe Comnissleners dssented froem this abvard result and explaizred their views ina
sepuate Sistement of Reasems. See Swemnt of Reasons of Commissioncs Elhm Weirtraud
and Hens wn Spasowsky in MUR 5743. They oconsludes:

No adinanishmrest intter shenid-ha osent to EMILY s List. The dawnloading of a
phatograph fram a oandidats’s wabsife that is open to the warld, for ineidanta! use in a
lasger mailer that is designed, created, and paid for by a palitical committee as an
independent expenditure without any coordination with the candidate, does not constitute
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the “dissemination, distribution, or republication of candidate campaign materials.” It is
not an “in-kind” contribution fromn the committee to the candidate.

Id.

American Crossroads encourages the Commission to formally adopt the views expressed
in this Statement of Reesons. Deing so would bring much needed clarity to the ismies mised in
the Camplaint. However, to reiterate, the facts in MUR 5743 are not the facts we have here,
because the material in question was not obtained from the candidate’s website.

¢ MUR 5863 Is Directly On Point, and Supersedes MUR 5743

Regardless of the Commission’s current views on MUK 5743, MUR 5865 (New Trier
Democratic Organization) — which was not mentioned in the Complaint — is directly on point and
provides anawurs to fiie questions reisnd is this reatta.

At issue in MUR 5865 was a flyer produced by the New Trier Democratic Organization
that urged recipients to “vote Democrat Dan Seals for Congress” and included a photograph of
Dan Seals. MUR 5743, Factual and Legal Analysis at 2. The origin of the photograph was
never established, but the Seals campaign disavowed any involvement, and the New Trier
Democratic Organization stated that *[t]he source material ... was not obtained from” the Scals
campaign. J/d. at 3. The Factual and Legal Analysis notes that “there are copies of the smne
photogragh in samerous places in the public domain,” including ActBlus’s wibsite, and no
infoomdtion oxisted suggwsting any coordination beiwper: the New Trier Demecratic
Orguniaatiar. and the Seals camypaign. At at 4-5. Thr Caramission found no renson e liniieve
thet any republicatien vialatiom had pecurrad.

MUR 5865 plainly established a new approach to republication that appropriately takes
into account the wide availability of materials on the Internet. In fact, MUR 5865 appears to
implicitly adopt many of the views set forth in the Statement of Reasons of Commissioners
Weintraub and von Spakovsky in MUR 5743. Specifically, MUR 5865 very clearly recognizes
an Internet-based “public domain” exception to the gemeral republication rude. In MUR 5865,
the Comzmission declaned that rmaterial possibly origirsting with & campaign, but which has simcs
spread over the litterrzet into the “public dozraln,” muy be ireorpordted into independent
comnxnications withsut thmt use comtituting republication. This mle is perfectly consistont
witl:§ 169.23(b}(4), and serves as a natuml comllsxy to § 109.23(b)(2).
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2, Complainant’s Assertions Regarding Legal Consequences and Relief are
Moot

As demonstrated above, Complainant's legal conclusions are incorrect. American
Crossroads did not engagn in uctivity that constituivs an in-kinsd contributio to the Partman for
Semate Committes: Accordingly, Anmerisan Crnssronds has not raade smy comtribuiion, or
otherwise engaged in any activity, timt wauld threaten its states as an “independent expenditure”
committee.

The Complaint should be immediately dismissed. In addition, American Crossroads
hereby requests that the FEC admonish the Ohio Democratic Party, and its Chairman, Chris
Redfern, for filing a frivolous complaint as purt of a public relations suuntegy to chill the
legitimate exercise of First Amendinent rights by both American Crossrvads arid its supporters.

Sirscersly,

- Thomas J. Josefiak
Michael Bayes



